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3
Ha-Me’iri’s Theory of
Religious Toleration

Gary Remer

GENERAL STUDIES OF THE HISTORY of religious toleration, like William
K. Jordan’s The Development of Religious Toleration in England, Joseph Lec-
ler’s Toleration and the Reformation, and Henry Kamen's The Rise of Tolera-
tion, have almost uniformly examined only the ideas of Christian advocates
of toleration.” Consequently, factors that have been specifically significant
to the development of Christian theories of toleration, such as “the divi-
sion between church and state” or “liberty of conscience,” have been widely
accepted as if naturally linked to generic “toleration 2 Although the Chris-
tianization of “toleration” is understandable—as the historical develop-
ment of religious toleration in the West was promoted, primarily, by and
for Christians —the result is that non-Christian justifications of toleration
have been overlooked. For example, the analysis of Jewish contributions
to religious toleration have largely been limited to Baruch Spinoza’s Trac-
tatus Theologico-Politicus (1670) and Moses Mendelssohn’s Jerusalem (1783),
works whose ideas, arguably, derive less from Jewish sources than from the
dominant philosophies of the period.? By contrast, the Halakhic (Jewish
legal) defense of religious toleration contained in the writings of Menahem
ben Solomon Ha-Me'iri (1249-1316), Provengal scholar and commentator
of the Talmud, is virtually unknown among scholars interested in the gen-
eral history of religious toleration.*

In this chapter, I examine Ha-Me’iri’s theory of religious toleration. T
demonstrate that a uniquely Jewish theory of religious toleration was de-
veloped during the Middle Ages. In addition, I also show what it means to
speak of a Jewish, as opposed to a Christian, theory of religious toleration.
In the section entitled “Toward a Conception of a Jewish Theory of Reli-
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gious Toleration,” I explore some of the clements that distinguish a Jew-
ish theory of religious toleration from its Christian counterpart. 1 argue
that “toleration” must be understood contextually, through the interplay
of the religion’s specific assumptions and historical environment. Then, in
the section entitled “Ha-Me'iri: The Status of Contemporary Gentile Reli-
gions,” I examine the substance that forms the basis of Ha-Me’iri’s theory
of toleration: his Halakhic analysis of the Talmudic regulations and prohi-
bitions concerning idolaters. Here T explicate the Jewish legal concepts Ha-
Me’iri used, adapted, and developed to distinguish between the gentiles
of the past, to whom the Talmudic restrictions applied, and the present-
day gentiles, whose Halakhic position was superior to that of the ancient
gentiles. I also contrast Ha-Mc'iris view of the Halakhic status of gentiles
with the views of his rabbinic contemporaries. Finally, in the conclusion,
entitled “Ha-Me’iri’s Halakhic Innovations as a Theory of Toleration,” I
suggest that, when taken together, Ha-Me’iri’s Halakhic innovations con-
stitute a theory of religious tolcration. Although these innovations had
immediate practical implications, which Ha-Me’iri acknowledged, their
greater importance, for toleration, lies in the new attitude toward gentiles

that they represent.

Toward a Conception of a Jewish Theory of Religious Toleration

What does it mean to speak of a Jewish theory of religious toleration?
Because toleration is defined contextually, to understand the meaning of
Jewish toleration would require an inquiry into the context of Jewish ideas
and historical events. The contextual basis of toleration becomes clearer by
first looking at the better-known Christian example, in which the meaning
of toleration is shaped, partly, by Christianity’s religious assumptions. For
example, Christianity’s emphasis on doctrine over practice is important for
the development of its theory of religious toleration. The religious crime
par excellence in Christianity is heresy, which is defined as doctrinal de-
viation 5 Since they still claimed to be Christians, heretics were viewed as
an insidious, corrupting force within the body of the faithful who should
be cxterminated.s In early Christianity, heretics differed from the ortho-
dox, primarily, in their beliefs about the nature of the Trinity” Likewise,
it was doctrine again that, fundamentally, divided Roman Catholics from
Protestants and Protestants from each other: Luther split with the Catho-
lic Church over “free will” and the efficacy of good works, and Protestants
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+ disagreed with Catholics and among themselves about the nature of the

. bread and wine in the Eucharist, As Christian religious intolerance focused
on the persecution of the doctrinally deviant, Christian toleration empha-
sized the acceptance of heterodoxy. The influence of this conception of
toleration can even be found in the U.S. Supreme Court’s interpretation
of the First Amendment’s free exercise of religion clause. Rejecting the
Mormon claim that polygamy was a religious duty, the Court declared in
Reynolds v. U.S. that “Congress was deprived of all legislative power over
mere opinion, but was left free to reach actions. . . »® The Court reflects
here the Christian assumption that religious toleration means greater pro-
tection of religious beliefs than of religious practices.

Christian toleration is shaped by other characteristically Christian as-
sumptions. For example, “Nulla salus extra Ecclesiam” (“there is no salva-
tion outside the Church®) is a principle that was accepted by the authoritics
of the ancient and medieval Roman Catholic Church and, during the Ref-
ormation, by Protestants and Catholics alike.” Because those outside the
Church are damned, Christians have seen it as their responsibility to con-
vert the whole world to Christianity. And what if non-Christians refuse
to “sce the light”? Although Christian orthodoxy directed the full force
of persecution against Christian heretics or apostates, it did not abjure co-
crcion against those who were never Christians. The consequence of be-
lieving a people to be damned, as Jean-Jacques Rousseau observed, is that
“they must absolutely be either brought into the faith or tormented.”!®
St. Thomas Aquinas, in refusing toleration to most non-Christians, par-
tially confirms Rousscau’s observation. According to Aquinas, “Unbeliev-
ers although they sin by their rites may be tolerated either because a greater
good may come of it or some evil may be avoided” Such is the case, he
explains, with the Jews, who display to Christians the “rites which once
prefigured the true faith” In contrast, “the rites of other unbelievers that
bhave no truth or usefulness in them are not to be tolerated unless to avoid
some evil > Moreover, the theoretical toleration of the Jews did not pre-
vent Church leaders, like Pope Innocent ITI, from justifying discrimination
against the Jews, “the sons of crucifiers, against whom His blood still cries
out to the ears of the Father” Nor did the principle of toleration prevent
some Christian jurists from defending the freedom of rulers to expel Jews
at will: “While no private person is entitled to molest them, a prince is
allowed to do so, because since the death of Christ they have become our
slaves. . . . If he is entitled to sell them, how much more should he be able
to expel them!”'2
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Another distinctly Christian concept is the division between church
and state. Since Christ, two levels of authority were recognized on carth: a
temporal authority, with its powers of compulsion against those who com-
mit social wrongs; and a spiritual authority, which is provided with spiri-
tual means only, to lead humankind to salvation. Each of these institutions
receives its authority from God, and, thercfore, Christians are obligated to
obey both. In Christ’s words, “Render therefore unto Caesar the things
which are Caesar’s; and unto God the things which are God’s” (Matt.
22:21). The religious duty to obey magistrates applied even to pagan states,
since all magistrates reccive their authority from God (Romans 13:1)."*
Afer Christianity became the sole official religion of the Roman Empire
and pagan worship was banned, the state and church were viewed as func-
tional parts of a greater Respublica christiana. Nevertheless, the dualism
of church and state still continued, and this dualism profoundly affected
the evolution of Christian toleration. It is doubtful that Locke and Jeffer-
son could have developed their arguments for religious liberty without
the antecedent Christian assumptions about church and state. The liberal
argument that membership in the state is distinct from membership in the
church and, therefore, that the state should not persecute its citizens for
their religious beliefs, has its roots in the Christian theological tradition
The interplay of a religion’s concepts and historical circumstances de-
termines the character of that religion’s toleration. Therefore the meaning
of Christian toleration is determined not only by Christianity’s religious
assumptions, but also by its historical conditions. And because histori-
cal conditions have varied over time, the meaning of Christian toleration
likewise has changed. For cxample, before Christians acquired the cocr-
cive apparatus of the Roman state, toleration would have referred to the
willingness of Christian churches to accept dissenting persons or groups
into their communities; excommunication was the full extent of intoler-
ance available at that point. By contrast, after the Roman Empire became
Christian, toleration would have concerned refraining from physical com-
pulsion. The historical specificity of toleration can again be secn in the
post-Reformation period. One kind of toleration can be found in the Peace
of Augsburg (15s5), which gave German princes the right to decide the
religion of their territories—so long as it was cither Lutheran or Catholic.
Although there could only be one religion within cach territory and dis-
senters would have to leave or conform, the Peace of Augsburg implicitly
rejected the previous proposition, accepted by Catholics and Lutherans,
that heretics could not be tolerated anywhere. Another type of tolera-
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ition can be scen in the Renaissance humanists” call for a broader, more

. comprehensive church. Sixteenth- and seventeenth-century humanists ar-
gued that religious dissenters who disagree on nonessentials, but accept
the fundamentals of faith, should be allowed to retain their differences and
remain within the church. This strategy, they hoped, would reunite Chris-
tians divided by the Reformation.' In late seventeenth-century England,
however, the humanists’ proposal was termed “comprehension,” because
it sought to include or “comprehend” Nonconformists within the Estab-
lished church. At that time, “toleration;” as opposed to “comprehension,”
meant the state’s toleration of Christian denominations outside the Estab-
lished church.

As in the Christian casc, the meaning of Jewish religious toleration
depends on the relationship between religious assumptions and histori-
cal circumstances. The differences between Jewish and Christian religious
assumptions point up the distinctness of their theories of toleration. For
cxample, in contrast to Christianity, Judaism emphasizes practice over doc-
trine, or what is sometimes referred to as orthopraxy over orthodoxy.** The
anonymous author of the Sefer Ha-Hinukh (composed c. 1307) voices this
principle when he states that “the heart is drawn by actions” and not vice
versa.1¢ Rabbi Yehuda Ha-Levi likewisc emphasizes actions in his Sefer Ha-
Kozari (c. 1140). In this classic of medieval Jewish philosophy, the pagan
king of the Khazars is impelled to search for the true religion because of
a recurring dream in which he is told by an angel: “Your way of thinking
[or ‘intention’] is pleasing in God’s eyes, but your way of acting is not.””
Ha-Levi’s point is that a proper philosophy or good intentions are insuf-
ficient. Therefore, the Khazar king engages an Aristotclian philosopher, a
Christian, a Muslim, and a Jew in philosophical dialogue, to compare their
religions. According to Ha-Levi, the king, convinced of Judaism’s truth,
ultimately converts to Judaism, along with many of his Khazar subjects.

This Jewish stress on action shapes the meaning of toleration within
Judaism. For Judaism, toleration relates more to forbidden actions than to
heretical ideas. Halakha rarely sanctions the use of force against persons or
groups because of their belicfs per se, but because of their actions. Thus for
Judaism idolatry, not heresy, is the exemplar of religious treason. The sin of
the “idolater” is the act of worshiping false gods. The heretic, by contrast,
believes deviant doctrines. And while Halakha does not ignore the gravity
of the heretic’s sin, the continual lack of consensus about defining the Jew-
ish articles of faith ensured that “heresy” would remain more a theoreti-
cal category than an actually punishable offense.’® Historically, Jews have
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agreed about the performance of mitzvot, the divine commandments, but
have disagreed about dogmas. Thus Jews have universally accepted their
biblical credo, the Shema (“Hear, O Israel, the Lord our God, the Lord is
One ”[Deuteronomy 6:4]), as a rejection of idolatry, yet they have clashed
on the theological meaning of the verse: the “One” of the medieval ratio-
nalist Maimonides (1135-1204) and the “One” of the sixteenth-century
Kabbalist Isaac Luria (1534-1572) arc incompatible.’® Similarly, although
Maimonides maintains that monotheism without a belicf in divine incor-
poreality is heresy, his contemporary, Ra’avad of Posquieres (1125-1198),
dissents: “Why does [Maimonides] call such a person a heretic, when there
have been greater and better men than he who followed this opinion be-
cause of what they saw in Scripture?”2°

Unlike Christianity, Jewish law does not deny salvation to those out-
side its religion and does not aspire to the conversion of all persons. Thus
Maimonides writes: “Anyone who accepts the seven precepts [of the Noa-
hide laws, to which gentiles are expected to adhere?'] and is careful to
follow them—this person is a righteous gentile and has a portion in the
world-to-come”?? Halakha does not demand, or permit, the persecution
of gentiles for the “sin” of not being Jewish. The meaning of Jewish “tol-
eration” vis-a-vis gentiles, therefore, is more expansive than that of Chris-
tian toleration in relation to non-Christians.

Judaism also differs from Christianity in its unity of religious and
secular realms. Throughout the Middle Ages and beyond, however, this
difference had little impact on the development of toleration in the two
religions. Although the Christian division between church and state would
ceventually develop into a genuine separation of realms that would allow
for religious toleration, before the seventeenth century it was a distinc-
tion without real meaning for toleration, since church and state worked
together to punish religious dissenters.?® In contrast, Judaism, despite its
unity of realms, was not as actively intolerant as Christianity. It could not
be, because Jews, since the destruction of the Second Commonwealth in
70 C.E., lacked the cocrcive apparatus of the state that Christianity had.2*
This irony raises the question of historical conditions. The meaning of
toleration in Judaism depends on the institutional means available to the
community. The most extreme tool of coercion against religious dissenters
that was available to medieval Jewry was communal excommunication s
and the Jewish community had no legitimate means of coercion to punish
gentiles for religious crimes.2® Nevertheless, Jewish intolerance of idola-
trous gentiles could exist. In the next section, I discuss the forms this in-
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i tolerance could take and Ha-Me’iri’s approach to dealing with these forms
of intolerance.

Ha-Meiri: The Status of Contemporary Gentile Religions

Rabbi Menahem Ha-Me’iri’s reputation as one of the greatest Jewish schol-
ars of his period finds support in the comprehensive scope of his works
on Halakha and the Talmud, biblical interpretation, customs, ethics, and
philosophy. In Bet Ha-Behirah (written between 1287 and 1300), his monu-
mental exposition of the Talmud, Ha-Me’iri combines a broad review of
German, French, Provengal, Catalonian, and Spanish rabbinic opinions
with his own Halakhic determinations. In addition, Ha-Mc'iri displays
in Bet Ha-Behirah and other works, a profound knowledge of philoso-
phy, both Jewish and Aristotelian, that is reminiscent of Maimonides.
Ha-Me'iri’s similarity to Maimonides is more than coincidental. Ha-Me’iri
is viewed as a primary exponent of the Maimonidean tradition, and he
adheres to Maimonides’s philosophical rationalism in his views of man’s
purposc, God, the afterlife, prophecy, and the meaning of the divine com-
mandments.?”

Despite Ha-Mc'iri’s fidelity to the Maimonidean tradition, he broke
with his intellectual progenitor on the status of non-Jewish religions. For
Maimonides, non-Jewish faiths lacked legitimacy as bona fide religions.
Christianity, according to Maimonides, was clearly idolatrous, and Islam,
while not idolatrous, was, nevertheless, a false religion.?® Maimonides be-
lieved that Judaism was the sole true religion because it alone was the prod-
uct of divine revelation. Ha-Me'iri, by contrast, accorded gentile faiths
religious legitimacy. Ha-Me’iri could maintain this position because he,
unlike Maimonides, did not define the legitimacy of religions solely by
their origins in revelation. As Judaism contains within it practical and doci
trinal elements that could have developed without prophecy or revelation,
other religions could have developed along these lines as well. Of course,
Ha-Meiri explains, Judaism stands above all other religions because “our
perfect Torah has come to perfect us by all Kinds of perfections2

This difference between Maimonides and Ha-Me’iri is not simply
theoretical; it has practical implications, particularly in the case of Chris-
tanity. If a religion is considered idolatrous, then the Talmudic-based, dis-
criminatory rules governing commercial relations with, and the legal status
of, idolaters take effect. The classic example of these rules is the prohibi-
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tion on conducting business with idolaters on their holidays. The prohibi-
tion’s rationale is that gentiles will be more likely to thank their g,}ods on
festivals for any profits carned, and Jews will be indirectly rcsponslb.lc for
these acts of idolatry.3 Maimonides belicves that Christianity, as an idola-
trous religion, is subject to these regulations and that Jews are, thcrcfor.c,
forbidden to engage in business on Sundays, as well as on other Chris-
1 Ha-Me’iri, however, denies that these regulations apply to

tian holidays
Christians.
Ha-Mc’iri, however, was not the only Halakhic scholar to deny the
contemporary relevance of the Talmudic rules against if{olarcr‘. There
existed a longstanding contradiction between the Halakhic requirements
and the accepted practice of medieval Jewish communitics.*> As ﬂlc extant
rabbinic literature of the Middle Ages demonstrates, the Jews of Germany
and France ignored the Talmudic prohibition and engaged in b\?smcss
as usual with gentiles on Christian holy days. Their reason for' do.u\g 50
was pragmatic: they needed to engage in commerce to carn a ]1\'Ch]mo§.
Although it was painless enough for Maimonides, living ina predomi-
nately Islamic society, to accept these restrictions, consenting to thesc re-
strictions in Christian countries would have been burdensome. Thcrcf(?rc
the rabbis of predominately Christian countries felt obligated to jusnfy
popular practice and explain why the Talmudic law did not apply. Tn medi-
eval Germany, Halakhic explanations varied. Tt was argued by some raht.m
(Ra’avan, Rabbi Isaac Or-Zarua) that most contemporary gentiles practice
their religion as a kind of prejudice accepted from their f(.)rcfnthcrs‘ with-
out any genuine fecling or understanding ** Another rabbi (R.ashl) argued
that refusing to conduct business with Christians on their fesnvals» may en-
gender hostility against the Jews, poisoning the good social rclvmons that
Jewish communitics needed for their survival. Finally, one rabbi (R?bbcnu
“Tam) maintained that the original Talmudic regulation only pertained 1
commerce in animals and other foods that would themsclves be offered in
idolatrous services.3 ;
Although Ha-Me'iri was only onc of a number of medieval rabbis to
justify the popular disregard for Halakhic prohibitions regarding gentiles,
he was unique in presenting a principled argument for the Icgmmaqj t?f
contemporary gentile religions. As Jacob Katz argues, the other rabbm.lc
explanations were of an ad hoc nature. They were intended .to reconcile
the contradiction between Halakhic theory and popular practice, but they
were not concerned with removing the stigma of idolatry from Chris-
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i tianity. “The first and only one in the Middle Ages whose Halakhic distinc-

+ tion between idolatry and contemporary religions is based on a principled

theological conception is Rabbi Menahem Ha-Me’iri”* Like his peers,
Ha-Me’iri’s justification of practice is based on the Halakhic tradition; yet
he expands this tradition by creating new concepts to distinguish present-
day religions from their idolatrous forerunners. This mixture of tradition
and innovation can be seen in his explication of the Talmudic rules relating
to idolaters.

For purposes of analyzing Ha-Me’iri’s views, Moshe Halbertal divides
the Hlalakha governing gentiles into three areas?” The first arca com-
prises prohibitions against commerce with gentiles because such contacts
may, indirectly, support idolatrous rituals or may enable Jews to bencfit
from idol worship. Ha-Me’iri contends that these rules no longer apply to
today’s gentiles; they only applied to the carlicr, idolatrous nations. The
Talmudic prohibitions in this first arca are: the above-discussed ban on
trading with idolaters on their holidays;*® the prohibition against trading
with gentiles when the profits are taxed to support idolatrous rituals;3* the
prohibition against selling to gentiles materials used in idolatrous rituals,
like incense;* the ban on renting a house to gentiles, lest they bring idola-
try into it;*! the prohibition against benefiting from the wine of gentiles
as a safeguard against benefiting from wine actually used in idolatry;*? and
the prohibition against oversociability with gentiles.*

The second area of laws governing gentiles concerns the gentile’s Ha-
lakhic rights and obligations. According to the Talmud, the legal and per-
sonal status of gentiles is inferior to that of Jews.** For example, gentiles arc
obligated to compensate Jews fully for any damage their animals cause to
Jewish property; Jews, however, are exempted from compensating gentiles
for the same type of damages. In this case, and others in this sccond area
of laws, Ha-Me'iri equates the Halakhic position of contemporary gentiles
with Jews.** Other laws in which the Talmud vests Jews with superior legal
status include the obligation to return lost property;* the obligation to
save lives;*” the prohibition against overcharging;*® punishment for mur-
der;*? permission to break the Sabbath laws in cases where life is endan-
gered;® permission to teach children and to lodge animals;** and permis-
sion to sell weapons.®? Finally, according to the Talmud, it is forbidden to
“show [idolaters] grace,” which includes praising any of their qualities or
giving them presents. As with the previous laws, Ha-Mc’iri limits this pro-
hibition to the ancient idolaters, excluding present-day gentiles.s*
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The third area of laws governing gentiles consists of laws intended
to hinder intermarriage. These laws sometimes achieve their goal by indi-
rectly restricting the social relations between Jews and gentiles by regula-
tions on food and drink: forbidding Jews to cat food (made with kosher
ingredients, but) baked by non-Jews; or prohibiting Jews to drink the wine
of non-Jews. Here Ha-Meiri lcaves all the prohibitions intact and does not
distinguish between ancient idolaters and the gentiles of his own day.**
Because Ha-Me’iri’s position in these laws is the same as that of his con-
temporaries, this third area of laws will not be discussed further.

In analyzing Ha-Meiris language in the first two areas of law, Hal-
bertal finds that Ha-Mc’iri uses different terms and concepts in each of the
arcas. In the first arca, Ha-Me’iri relies on the traditional Halakhic distinc-
tion between idolatry and non-idolatry. In ancient times, gentile worship
was idolatrous, and therefore the Talmud prohibited trade with gentiles
that might indirectly support idolatry; in his own period, gentiles were
no longer idolatrous, and, therefore, Ha-Me’iri maintained that those Tal-
mudic regulations were no longer in effect.?s Ha-Me’iri upheld this posi-
tion, even though his own version of the Talmud stated that Christians
were idolaters. He explained away this offending passage as referring not
to Christians but to ancient Babylonian sun worshipers from the times of
Nebuchadnezzar5¢

1n the second area of law, concerning the gentiles’ Halakhic rights and
dutics, Ha-Me’iri coins a new set of terms: “umot ha-gedurot be-dar’khey ha-
datot” (nations bound by the ways of religion) and “umot she-enan gedurot
be-dar’khey ha-dator” (nations not restricted by the ways of religion); the
former are not discriminated against by Halakha, while the latter are.*” The
closest traditional Halakhic analogu is the “ger toshar” (resident alien), a
gentile who has accepted the seven Noahide laws.58 Ha-Mc’iri, however,
would have had technical reasons to rcject “ger toshav” for a new Halakhic
concept. According to Maimonides, “ager toshav is only accepted when the
Jubilee [Leviticus 25:10] is in effect.” But the Jubilee, a year occurring at

the end of a fifty-year cycle, when slaves go frec and the land is returned to
is original owners, has long ceased to be practiced.®® In addition, the law
of ger toshav, cven when in effect, requires the individual gentile to obligate
himself to observe the Noahide laws % Thus a gentile was not presumed to
be a ger toshav unless there was specific knowledge of the gentile’s aceep-
tance of the Noahide Laws. Ha-M¢’iri, however, wanted a Halakhic con-
cept that referred not to the individual but to the community, and where
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¢ belonging to the community was prima facie evidence of its members’
commitment to the Noahide laws.5! Ha-Me’iri met these criteria with his
neologism, “nations bound by the ways of religion

Ha-Me’iri’s distinction between the two areas of law is plausible. Be-
cause the first arca deals with a Jew’s indirect support for idolatry, the
relevant question is whether the gentile merchant’s religion is idolatrous
or not. Therefore Ha-Mc’iri speaks in terms of idolatry and non-idolatry
and determines that Christianity is non-idolatrous. (A Halakhic consen-
sus already existed about Islam, which Maimonides had previously de-
clared to be non-idolatrous.) The second arca, by contrast, concerns a
non-Jew’s Halakhic rights and obligations. Because this area of law treats
such issues as whether a gentile can be sold weapons or whether he can
be entrusted with a Jew’s children, or even animals, the question for Ha-
Meiri is whether or not the gentile belongs to a moral, lawful religion
(nation). In this Halakhic domain, Ha-Me'iri wishes to draw a line be-
tween “law-abiding nations and lawless nations—between barbarity and
civilization”6? Therefore Ha-Meiri speaks here not of “non-idolatrous”
and “idolatrous nations” per se, but of “nations bound” and “nations un-
restricted by the ways of religion;” and he finds that contemporary gentile
peoples adhere to law and morality, or at least aspire to.

Notwithstanding his linguistic distinctions, Ha-Meiri links the “na-
tions bound by the ways of religion” to “non-idolatrous religions” For
Ha-Me’iri, morality presupposes belief in God and its corollary, the re-
nunciation of idolatry. Thus, he writes, all those “who possess no religion
and do not yicld to the fear of the divine, but offer incense to the heav-
enly hosts and worship idols, do not care about any sin”¢* Idolaters, to
Ha-Mc’iri’s mind, lack any conception of divine reward and punishment;
therefore they cannot be considered “bound by the ways of religion.”¢* Ha-
Me’iri’s conviction that belief in God/rejection of idolatry is a prerequisite
to being a “nation bound by the ways of religion”
practical. He is not overly dis

s less theological than
riminating about the religion’s metaphysical
beliefs. For example, he does not require that the religions of his day ad-
here to a strict unitary conception of God. If he had, Christianity would
have failed. Instead, gentile religions had to recognize a transcendental, in-
corporeal deity, which holds humanity accountable for its actions. Without
such a conception of God, people could not be trusted to act morally.ss
The result of this theological laxity is that Ha-Me’iri granted Christianity
greater legitimacy than did any of his contemporaries. Nevertheless, in
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subordinating theology to morality Ha-Me’iri does not depart from the
Jewish norms; rather, he reflects the carlier-stated principle that Judaism
emphasizes practice over doctrine.

Conclusion: Ha-Me'iri’s Halakhic Tnnovations as a Theory of Toleration

It is almost impossible to speak of Jewish religious toleration of deviant
Jews during the Middle Ages and the centuries following. Historically,
Jewish law has shown little tolerance of Halakhic deviancy by Jews.*¢ Idola-
try by Jews, according to Halakha, is a capital offense, and heretics, when
autonomous Jewish communities existed, could be banned by their com-
munities. That these or other punishments were rarely carried out was
due more to historical circumstances—the lack of Jewish sovercignty and
power, divisions within the Jewish community, the need to protect the in-
tegrity of the community against a hostile environment, and so on—than
to any commitment to toleration. By contrast, the question of tolerating
gentiles was different; Halakha accepts that gentiles can attain salvation
without converting to Judaism. Thercfore, if gentiles satisfy the minimal
Halakhic demands made on them—the Noahide laws—they are to be tol-
erated. Through the ages, however, most gentiles were not viewed as
meeting Halakha’s minimal requirements because their religions, includ-
ing Christianity, were characterized as idolatrous. While they could not be
persecuted so long as Jews lacked sovereignty in the Holy Land, there were
Jewish laws that restricted commerce with them and accorded them an in-
ferior Halakhic status because of their perceived idolatry-cum-barbarism.
Although these laws did not involve violence, as did Christian laws against
heretics, they were still intolerant. They denied non-Jews legitimacy as full,
or at least trustworthy, persons, and they equated contemporary gentile
religions with the ancient Near Eastern cults, which were to be shunned,
if not extirpated. Most of these prohibitions and discriminatory rules were
ignored in practice, and this practice was widely justified by different medi-
cval rabbi 1’5 justification differs from those of his contem-
poraries because it was principled.

Unlike other rabbinic justifications, Ha-Mc’iri’s was not stated nar-
rowly, designed to concede the minimum. The other Halakhic authorities
permitted commerce with Christians on their festivals because it was pru-
dent or because of a technical argument about the specific items the Tal-
mud included in its prohibition against trade. Some authorities even came
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ws close as suggesting that Christians were not idolaters because of their

- religious ignorance. But none of these arguments stated, as did Ha-Me'iri,
that Christianity was not idolatry. By contrast, Ha-Me’iri’s justification
was stated as a broad principle: there is a line between the idolatry, law-
lessness, and immorality of the ancient religions, and the belief in God,
law-abidingness, and morality of contemporary religions.

Consistent with my claim that Jewish toleration relates to action, Ha-
M¢’iri’s arguments had practical consequences. For example, Ha-Mc’iri
abandoned the accepted Talmudic law that Jews may rightfully possess
property reccived through a gentile’s loss or error—so long as this acqui-
sition did not lead to a desecration of God’s name. In these matters, Ha-
Me'iri equates “the nations bound by the ways of religion” to Jews Thus,
he writes: “We do not favor ourselves in legal cases.”¢” Another instance in
which Ha-Me’iri broke with accepted practice is the Halakha of overcharg-
ing. Maimonides confirms the Halakhic status quo when he writes that the
law of overcharging does not apply to gentiles because the Torah limits
this law to “brothers” (Leviticus 25:14), and the gentile is not considered
a brother to the Jew.®8 Ha-Me’iri, however, maintains that it is forbidden
to overcharge “anyone who is bound by the religious ways” because this
person, unlike the gentile idolater, is a brother to the Jew.*® Finally, Ha-
Me’iri’s most radical departure from conventional Halakha is in the case of
Jews who forsake their religion for another. According to the Talmud, Jew-
ish apostates can be killed.”® Ha-Mc’iri, however, interprets “apostates” as
meaning Jews who have abandoned all religion, not Jews who have for-
mally converted to another religion. “An apostate to idolatry,” Ha-Mc’iri
writes, “is in the category of heretics [who can be physically harmed]” Bue
this can be said only of

those for whom the name “Isracl” can still be applied, because [such a person]
who frees himself [of Judaism’s laws] and desecrates the [Jewish] religion deserves
the most serious punishment, for he becomes a heretic and like a person without
religion. But anyone who has completely left the community and has become a
member of another religion s considered by us as a member of the religion he has
joined in all matters except the laws of divorce, marriage, and the like, . . . and thus
my teachers ruled.”!

Although Ha-Me’iri claims here that he was following his teachers” deci-
sions, his ruling on Jewish apostates is sui generis in the extant Halakhic
writings.”>

The practical differences between Ha-Me’iri and his rabbinic con-
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temporaries were relatively limited.”® But these differences and the novel
Halakhic concepts on which they were based reflected a changed attitude
toward gentiles, one that emphasized the values Judaism shared with con-
temporary non-Jewish religions. This perception of fellowship is scen in
Ha-Me’iri’s language: Ha-Me’iri sometimes refers to the gentile from the
“nations bound by the ways of religion” as a “brother,” a term previously
reserved for fellow Jews.”* This sensc of brotherhood is at the root of Ha-
Meiri’s theory of religious toleration. Halbertal supports this view when
he writes that “Ha-Me’iri’s religious tolerance derives from the recognition
of a religious domain common to Jews, Christians and Moslems??® Thus
for Ha-Me’iri the Jew who converts to Christianity still remains within
the broader communion of monotheistic faiths. Anyone who has rejected
all religion, however, stands outside the pale of civilized socicty and can
therefore be punished with the harshest penalties.

In grounding his theory of toleration on the brotherhood of the
monotheistic religions, Ha-Mc'iri appears to foreshadow Nicholas of Cusa
(1401-1464), Marsilio Ficino (1433-1499), and Pico della Mirandola (1463~
1494), who base their Christian theories of toleration on the harmony of
Christianity, Judaism, and Islam.”s The similarities between Ha-Me’iri and
the Christian thinkers, however, are largely superficial. For Cusa, Ficino,
and Mirandola, the harmony of faiths is found in the common metaphysi-
cal truths shared by the different religions. As Nicholas of Cusa writes:
““This Good, between ourselves, we call God, when we speak of it. As
to the ways of approaching it, Moses described onc. . . . This way Christ
illuminated and perfected. . . . And it is this same way which Moham-
med tried to make more accessible to all””77 For Ha-Me’iri, in contrast,
the fellowship of religions is not based on the truths shared by the three
monotheistic faiths, but on the common functional role the monotheistic
religions fulfill in creating peaceful and orderly socictics. If Fla-Mc’iri had
tried to build a bridge between Judaism and the other religions based on
their common truths, he would have undoubtedly failed.”® Christianity, in
particular, with its doctrines about the Incarnation and Trinity, would have
remained an alien, “idolatrous” religion. Ha-Me’iri could find common
ground with Christianity because he minimized the particulars of Chris-
tian theology, emphasizing instead its more practical side. Although the
Christian conception of the divinity contains some errors, from the Jew-
ish perspective, Christians, like Jews, saw God as omnipotent, omniscient,
and punishing the bad and rewarding the good. These religious belicfs,
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¥ Ha-Mc'iri thought, were sufficient to forge and sustain ethical societies
and moral institutions.

1 would like to thank Rabbi Binyamin Tabory and Professor Moshe Hal-
bertal for their helpful comments.
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